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Abstract: This article examines the issue of the lack of legal mechanisms for
redressing harm arising from ethical breaches in artificial intelligence (Al) algorithms
within international commercial practice (B2B). Based on an analysis of the 1980
Vienna Convention, the UNIDROIT Principles, as well as the provisions of the EU Al
Act and UNESCO'’s codes of ethics, gaps have been identified: ethical harm cannot be
reduced to traditional categories of loss, and soft law does not create liability between

contracting parties. The author proposes a classification of Al ethical violations
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(discrimination, lack of transparency, absence of human oversight), justifies the
possibility of translating these into legally significant harm, and develops a draft

contractual clause on ethical liability for cross-border B2B contracts.

Annomayun’. B cmamee paccmampusaemcs npobaema omcymcmaeus Npagossix
MEXaHU3MO8 803MeWeHUsl 8pe0d, B03HUKAIOUE20 8CIe0CmEUe IMUUECKUX HAPYULeH U
aneopummo8 UcCKyccmeenHo2o unmeniekma (MH) 6 medxcoynapoonoii kommepyueckoll
npakmuxe (B2B). Ha ochoee ananuza Benckou xoumsenyuu 1980 o., npunyunos
YHUIIPYA, a maxoce nonoxcenuit Al Act EC u smuueckux xooexcos FOHECKQ
8bIs18/IeHbL NPOOEeNbl. IMUUECKUll 8ped He C8O0O0UM K MPAOUYUOHHBIM KAMe20pUusm
yobImKO8, a MA2KOe Nnpaso He co30aem UCKOBOU OMmMEemCcmeeHHOCMU MedHcoy
Konmpazeumamu. Aemop npeonacaem kiaccugukayuio smuyeckux Hapyueruu HH
(OuckpumuHayus, Henpo3PAYHOCMb, OMCYMCMBUE Hel08eUecKo20 KOHMPOs),
000CHOBbI8ACN BO3MONCHOCMb UX NEpesood 6 PUOUYEcKU 3HAYUMbLL yuepb u
paspabamsiéaem npoexm KOHMpaKmHou 02080pKU 00 SMU4eCKol 0mMeemcmeeHHOCmu

0151 mpaHncepanuunvlx B2B-xonmpakmos.

Keywords: artificial intelligence, ethical harm, cross-border contracts, liability,
good faith, Al Act, CISG, UNIDROIT Principles.

Knrouesvie cnoea: uckyccmeenHvlii — UHMENNEKm,  IMUYECKUU  8peo,
MPaHcepaHudtble KOHMPAKMyl, OMEemcmeeHHocmy, 00bpocogecmuocmo, Al Act,

CISG, npunyunvr YHUJ[PYA.
Introduction

The active integration of artificial intelligence (Al) systems into international
commercial activity-ranging from automated counterparty scoring to dynamic pricing
and autonomous contract formation-creates new risks that are not addressed by
traditional contract law. One such risk is ethical harm: losses or adverse consequences
arising from Al decisions that violate generally recognized ethical principles (non-

discrimination, transparency, accountability, and human oversight). Unlike moral harm
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suffered by individuals, ethical harm in the B2B context manifests in the form of
reputational damage, regulatory penalties, loss of trust among counterparties, or
indirect financial losses caused by algorithmic behavior that is formally lawful but

ethically questionable.

The problem is further aggravated by the fact that most international commercial
contracts are governed by uniform instruments such as the United Nations Convention
on Contracts for the International Sale of Goods (CISG, 1980) or the UNIDROIT
Principles of International Commercial Contracts. Neither of these instruments
contains the concept of “ethical harm” or establishes liability for ethical violations
caused by algorithms. At the same time, various ethical frameworks and guidelines
(including the EU Al Act, OECD recommendations, and UNESCO principles) exist,
but they are non-binding in nature and do not create enforceable obligations between

private parties.

The purpose of this article is to determine the place of ethical harm within the
system of international contract law and to propose contractual mechanisms that enable

the integration of ethical requirements into commercial relationships involving Al.
Objectives:

1.  To define ethical harm caused by Al in B2B relations and
distinguish it from traditional categories of damages.

2. To analyze the gaps in international uniform instruments and soft
law with respect to liability for ethical violations of algorithms.

3.  Todevelop a classification of Al-related ethical violations that may
be considered legally relevant.

4.  To propose a model contractual clause on ethical liability for Al in
cross-border transactions.
The modern development of international commercial activity is characterized

by the widespread use of Al systems in counterparty assessment, pricing, document
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verification, and even autonomous contract formation. However, the use of such
systems gives rise to risks not contemplated by traditional contract law. One such risk
Is ethical harm, which in the B2B context should be understood as adverse financial
consequences resulting from a decision or omission of an Al system that violates
generally accepted ethical principles, including non-discrimination, transparency,
accountability, and human oversight. Unlike moral harm suffered by individuals,
ethical harm in the commercial sphere takes the form of concrete economic losses: lost
profits from unrealized transactions, reputational damage, costs of remediation, and
regulatory fines. The key issue is that existing international uniform instruments and

soft law frameworks do not provide mechanisms for compensating such harm.

Most international commercial contracts are governed either by the CISG (1980)
or the UNIDROIT Principles of International Commercial Contracts. Neither
instrument contains provisions directly regulating the use of Al or introduces the
concept of ethical harm. Articles 74-77 of the CISG, which establish rules for the
calculation of damages, are based on the breach of an explicit contractual obligation or
a wrongful act. At the same time, discriminatory or non-transparent algorithmic
behavior, if not explicitly prohibited by the contract, does not formally constitute a
breach. The principle of good faith, reflected in Article 7 of the CISG and Article 1.7
of the UNIDROIT Principles, is generally interpreted in doctrine and case law as a tool
of interpretation rather than as an independent basis for claiming damages.
Consequently, a party that suffers ethical harm due to the use of Al by its counterparty

cannot obtain compensation under these uniform instruments.

A potential regulatory source could be the European Union’s Al Act (2024),
which prohibits certain types of high-risk discriminatory Al systems and provides for
administrative fines of up to EUR 30 million. However, such fines are payable to the
state rather than to the affected contractual counterparty. Moreover, the Al Act does
not directly regulate horizontal B2B relationships: if an Al system violates ethical

principles but does not fall within the prohibited categories (for example, by failing to
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explain its decision), liability does not arise. The OECD Recommendations on
Acrtificial Intelligence (2019, revised 2024) and the UNESCO Recommendation on the
Ethics of Artificial Intelligence (2021) constitute soft law instruments that do not create
enforceable liability between private parties. As a result, there is a legal vacuum with

respect to liability for ethical harm caused by Al in international commercial practice.

At present, the only viable way to address this gap is through private regulation
by means of contractual provisions. The parties to an international commercial contract
may independently define the ethical principles with which the Al system must comply
and establish liability for their breach. To achieve this, it is necessary, first, to develop
a classification of ethical violations that may be considered legally relevant, and
second, to draft a model contractual clause suitable for inclusion in cross-border B2B

contracts.

The following types of ethical violations with economic implications are
proposed. Non-discrimination requires that an algorithm must not create unjustified
distinctions between counterparties based on race, nationality, gender, age, religion, or
other protected characteristics, unless such distinctions are justified by objective
commercial criteria. Transparency and explainability require that the party using Al be
capable, upon request, of providing a meaningful explanation of the logic, significance,
and consequences of any decision affecting the other party. Human oversight implies
the existence of a mechanism allowing for human review (human-in-the-loop) upon
request. Accountability requires a clear allocation of responsibility (to the provider, the

user, or another party) for the consequences of Al operation.

Each of these violations may be translated into legally cognizable damage
through specific methods of calculation. In cases of discrimination, damages may
consist of lost profits from unrealized transactions (calculated based on average profit
from comparable deals) and reputational harm. In cases of lack of transparency, it is
appropriate to apply liquidated damages in the form of a fixed percentage of the

contract value for each proven instance of failure to provide an explanation. In the
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absence of human oversight, damages may be calculated as the difference between the
price generated by the Al system and the market price at the time of contract

conclusion.

For illustrative purposes, consider a hypothetical scenario based on real-world
incidents. A German software provider supplies a Turkish distributor with an Al
system for assessing the credit risk of counterparties. The algorithm, trained on
historical data in which companies from a particular region of Turkey exhibited higher
default rates, automatically assigns all firms from that region a “high-risk” status.
Relying on the Al output, the distributor refuses to grant payment deferrals and
consequently loses several profitable transactions. Under the current legal framework,
the Turkish distributor cannot recover damages from the German provider: the CISG
does not prohibit algorithmic discrimination, and the Al Act imposes fines payable to
the state rather than providing compensation to the counterparty. The inclusion of a
contractual clause on ethical liability would allow such discrimination to be qualified

as a breach of contract and damages to be calculated according to an agreed formula.

Based on the above, the following model contractual clause is proposed (in
English, as the language of international commerce). The clause may be incorporated

into the main contract or included as a separate annex:
Clause X. Ethical responsibility for Artificial Intelligence

1. Definitions. «Al System» means any software or hardware system
that uses machine learning, rule-based algorithms or other techniques to make
decisions affecting the performance of this Contract. «Ethical Harm» means any
loss or damage resulting from a decision or omission of the Al System that
violates the Ethical Principles set out in paragraph 2.

2. Ethical Principles. The Parties agree that the Al System used in
performance of this Contract shall comply with: (a) Non-discrimination — no

unjustified differential treatment of counterparties based on race, nationality,

@ https://scientific-jl.net «4473% 5 Buinyck scypnana Ne-91
Yacmv—2_ Anpenv —2026


https://scientific-jl.net/

g ’,é ObPA30OBAHHE HAYKA U HHHOBAIIHOHHBIE H/IEH B MHPE I b\ l
2181-3187

gender, age, religion, or other protected characteristics; (b) Transparency —
upon request, the Party using the Al System shall provide a meaningful
explanation of the logic, significance, and consequences of any Al decision
affecting the other Party; (c) Human oversight — the Party using the Al System
shall maintain a mechanism allowing the other Party to request human review
of any adverse Al decision; (d) Accountability — the Party that deploys the Al
System (or, if specified, the provider) shall bear liability for Ethical Harm
caused by the Al System.

3. Liability for Ethical Harm. If the Al System causes Ethical Harm
to the other Party, the liable Party shall compensate: direct damages (e.g., lost
profit from a specific transaction that was unjustifiably rejected by the Al);
liquidated damages in the amount of [X]% of the contract value for each proven
violation of Transparency or Human oversight; reputational damages
calculated as the actual costs incurred to mitigate reputational harm, up to a
cap of [Y] euros.

4.  Dispute resolution. Any dispute concerning Ethical Harm shall be
resolved by arbitration in accordance with [ICC/UNCITRAL] rules. The
arbitral tribunal may appoint a technical expert to examine the Al System’s
compliance with Ethical Principles, provided that trade secrets are protected by

a confidentiality order.

This clause establishes direct contractual liability for ethical violations that
would otherwise remain without legal consequences. The use of liquidated damages
enables compensation in situations where proof of actual loss is difficult (e.g., lack of
transparency or absence of human oversight). Reputational damage is recognized but
subject to a reasonable cap to ensure predictability of liability. The arbitration clause,
combined with the possibility of appointing a technical expert, addresses the
evidentiary challenges posed by “black box” systems without requiring full disclosure
of trade secrets. The parties may adapt the proposed text by modifying the list of ethical

-
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principles, types of damages, and liability limits depending on the specific commercial

context.

The proposed contractual mechanism does not eliminate the need for the
development of an international treaty or uniform instrument directly regulating ethical
aspects of Al in commerce. However, in the medium term, given divergences between
major legal systems (EU, US, China), the adoption of such an instrument appears
unlikely. A contractual clause therefore represents the only practically viable tool
enabling parties to integrate ethical principles into legal regulation today. Moreover,
even if an international convention emerges, it is likely to establish only minimum

standards, while contractual provisions may go further.

Thus, ethical harm resulting from the use of Al in international B2B contracts
constitutes a real category of damages not covered by existing uniform instruments or
soft law frameworks. The proposed classification of ethical violations (discrimination,
lack of transparency, absence of human oversight) allows such harm to be translated
into legally cognizable damage through specific methods of calculation. The developed
model contractual clause enables parties to fill the regulatory gap, reduce risks, and
create incentives for the development of ethical Al systems. Promising areas for further
research include the analysis of emerging arbitral practice in disputes involving Al-
related ethical violations, the development of sector-specific ethical standards (e.g., in
finance, logistics, and trade), and the examination of the compatibility of the proposed
clause with mandatory rules of national law, particularly restrictions on the limitation

of liability for intentional misconduct.

REFERENCE LIST

@ https://scientific-jl.net «4475% Buinyck scypnana Ne-91
Yacmv—2_ Anpenv —2026


https://scientific-jl.net/

Q ”é ObPA30OBAHHE HAYKA U HHHOBAIIHOHHBIE H/IEH B MHPE

NN

2181-3187

1. United Nations Convention on Contracts for the International Sale of Goods
(CISG), 1980. United Nations.

2 UNIDROIT Principles of International Commercial Contracts, 2022.

3 Regulation (EU) 2024/1689 (Al Act) // Official Journal of the European Union.
4, UNESCO Recommendation on the Ethics of Artificial Intelligence (2021).

5 OECD Recommendation on Artificial Intelligence (2019, revised 2024).

6 Bridge M. The International Sale of Goods. Oxford University Press, 2019.

7 Smuha N.A. From a ‘race to the bottom’ to a ‘race to the top’: an analysis of the
EU’s Al Act // European Law Review. 2021. Vol. 46. No. 3.

8.  Veale M., Borgesius F.Z. Demystifying the Draft EU Avrtificial Intelligence Act
/I Computer Law Review International. 2021. Vol. 22. No. 4.

9. Scherer M.U. Artificial Intelligence and Contracts: Towards a New Legal
Paradigm // Journal of Law and Technology. 2019. Vol. 39. No. 2.

10. Chopra S., White L.F. A Legal Theory for Autonomous Artificial Agents.
University of Michigan Press, 2011.

11. Zamir E., Ritov I. Reputational Damages in Contract Law // Journal of Legal
Studies. 2018. Vol. 47. No. 2.

—

https://scientific-jl.net ‘ ) Buinyck srcypnana Ne-91
N (476 )
Yacmv—2_ Anpenv —2026


https://scientific-jl.net/

